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We granted perm ssion to appeal pursuant to Tenn. R App.
P. 11 to the appellant, Bobby Vincent Blacknon, in order to
determ ne whether, and if so, under what circunstances, the right
to be tried by a judge who is constitutionally qualified! can be
wai ved. W address also the appellant’s contention that the
judgnment of forfeiture entered agai nst his vehicle seized incident
to his arrest on April 20, 1993, constitutes “puni shnent,” such as

would violate the constitutional prohibitions? against double

j eopar dy.

Followng a careful consideration of the issues, we
conclude that a defendant can, indeed, waive the right to a
constitutionally qualified judge. In the case under review,

however, the record does not support a waiver of this right. W
find also that there is no double jeopardy violation in the

forfeiture proceedi ngs.

Bl acknmon was arrested in Sutmer County for possession of
a Schedule Il controlled substance with intent to sell.® Hs
vehicle was confiscated upon arrest and later forfeited to the

State.?

Tenn. Const. art. VI, § 11
2U.S. Const. anmends. V, XIV, Tenn. Const. art. I, § 10.
Tenn. Code Ann. § 39-17-417(a)(4)(1991).
“Tenn. Code Ann. § 53-11-451 (1991 & Supp. 1997).
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Judge Jane Wheatcraft, then a judge of the GCeneral
Sessions Court, conducted Bl acknon’s prelimnary hearing. At its
concl usi on, she found probabl e cause and bound the charges to the
grand jury, and the defendant was indicted. By the tine the case
was set for jury trial on February 14, 1995, Judge Wheatcraft had
becone Judge of the Crimnal Court for Summer County. I n that
capacity, she conducted Blacknmon’s trial on the indicted charges.
The jury convicted Bl acknon, but he has not yet been sentenced on

this conviction.

Bl acknon filed a notion for arrest of judgnent on May 25,
1995, seeking to invalidate the conviction. He insisted that it
violated Tenn. Const. art. VI, 8 11, because Judge Weatcraft had
conducted his prelimnary hearing and bond reduction hearing in
General Sessions Court and |ater conducted his trial in Crimnal
Court. Judge Wheatcraft heard the notion on June 20, 1995, and
entered an order granting Blacknon a new trial. Judge Weatcraft
entered an order of recusal fromall further proceedings in this

cause.

On July 18, 1995, the State filed an application for
perm ssion for an interlocutory appeal in an effort to vacate the
order granting a new trial. Judge Weatcraft granted the State’'s
request for an interlocutory appeal on the judge-qualification
i ssue. Judge Fred A Kelly, sitting by designation, considered
Bl acknon’s notion to dismss for an alleged double |eopardy
violation. He overruled that notion and granted the notion for an

i nterlocutory appeal on the double jeopardy issue.



On interlocutory appeal, the Court of Crimnal Appeals
reversed the ruling awardi ng Bl acknmon a new trial and reinstated
t he conviction. The court held that Bl acknon’s counsel ® wai ved t he
benefit of Tenn. Const. art. VI, 8§ 11, thereby vesting Judge
Wheatcraft with jurisdiction to conduct the trial. Additionally,
the court affirnmed the order overruling Blacknon’'s notion to

dismss the forfeiture on doubl e jeopardy grounds, relying on the

decision of the United States Suprene Court in United States v.

Usery, 518 U. S 267, 116 S. C. 2135, 135 L. Ed. 2d 549 (1996).

W have addressed the judge-qualification issue before.

In State v. Henderson, 442 S.W2d 629 (Tenn. 1969), the Court held

that the constitutional right to a constitutionally qualified judge
could be waived. The Court based its decision on the clear
| anguage of Tenn. Const. art. VI, 8 11, which provides: “No Judge
of the Suprene or Inferior Courts shall preside on the trial of any
cause . . . in which he [or she] may have presided in any inferior
Court, except by consent of all the parties.” Furt her, Tenn. Code
Ann. 8 17-2-101(4) (1991) provides: “No judge or chancellor shal

be conpetent, except by consent of all parties, to sit in any of

°Bl acknon was represented by Mark Henderson, a public
def ender. Bl acknon argues that because Henderson was a public
defender, he was a state agent and could not waive Blacknon’s
constitutional right. Blacknon relies upon Hamlton v. State, 218
Tenn. 317, 320, 403 S.W2d 302, 303 (Tenn. 1966), which states
“even if consent to waive this constitutional right of defendant
were perm ssible, defendant was represented in this ‘consent’ by
the Public Defender, a State agent.” Because we hol d that Bl acknon
did not consent to the waiver, we need not address the nerits of
this contention.




the follow ng cases: [Wen the judge or chancellor] . . . [h]as

presided on the trial in an inferior court. Rel yi ng upon

House v. State, 911 S.w2d 705 (Tenn. 1995), the Court of Crim nal

Appeal s found that the decision of Blacknon’s counsel to waive the
judge’s qualification was inputable to Blacknon and, hence,
bi nding. W di sagree. Because Bl acknon had the right to wai ve the
constitutional and statutory qualification of the trial judge, we

nmust determ ne whet her he exercised that right.

The constitutional and statutory provisions relating to
a judge's qualification are directed towards ensuring the
inmpartiality of a judge. W have held that the right to an
inmpartial judge is a fundanental constitutional right. State v.
Benson, 973 S.W2d 202, 205 (Tenn. 1998). Due to our |ong-standing
presunption against waiver of fundanental constitional rights,
these rights nust be personally waived by a defendant. State v.

Mise, 967 S.W2d 764, 767 (Tenn. 1998).

In order for a waiver of a constitutionally granted ri ght
to bevalid, it nmust be “voluntarily, knowingly, and intelligently”

gi ven. State v. M ddl ebrooks, 840 S.wW2d 317, 326 (Tenn. 1992).

The knowing and voluntary waiver includes the intentional

rel i nqui shment or abandonnment of known rights. State v. Pearson,

858 S.W2d 879, 887 (Tenn. 1993); Johnson v. State, 834 S. W 2d 922,

923 (Tenn. 1992);_Johnson v. Zerbst, 304 U S. 458, 464, 58 S. C

1019, 1023, 82 L. Ed. 1461, 1466 (1938). The record of a waiver of

a defendant’s right must affirmatively denonstrate that his

deci sion was both voluntary and know edgeable, i.e., that he has



been nmade aware of the significant consequences of such a [waiver];
otherwse, it will not anmount to an ‘intentional abandonnent of a

known right.”” State v. Mickey, 553 S.W2d 337, 340 (Tenn. 1977).

The Court will not presune a waiver of inportant constitutiona

rights froma silent record. Boykin v. Al abama, 395 U. S. 238, 242,

89 S. CG. 1709, 1712, 23 L. Ed. 2d 274, 279 (1969).

I n the case under subm ssion, the record does not include
evidence sufficient to denonstrate a “know edgeabl e” waiver by
Bl acknon. The record does not show that Blacknon understood the
ef fect of the waiver and the attendant constitutional inplications.
This is evidenced by counsel’s discussion with the court:

Q [The Court] Dd you discuss the
jurisdictional issue with your client?
A: [M. Henderson] | did. | didn't

di scuss the Hanmlton case. To be truthful, |

didn't know about it.

Q D d you discuss the fact that | had
had the prelimnary hearing?

A. He asked ne about that, and | told him
| believed you would be a fair and inpartial

judge, and | believe you were a fair and
inmpartial judge. | disagree with sone of your
rulings. W wll have those kinds of
di fferences over the years, | expect.

This is not the point, Judge. If you
| ook at the Hanmilton case --

Q You discussed the fact | had the
prelimnary hearing. | had forgotten. I
t hought | had just had a bond hearing. That
is neither here nor there. VWhat did you

determmne? Not to raise that issue?

A. | told himthat | believed you woul d
be a fair and inpartial jurist. And it was ny
decision, not his, to go forward and have a
trial of the case.



Q D d he concur with you? I nean did he
say that’s all right?

A. He didn’t say one way or the other
anything. | was counsel, and that is what |
decided to do, and that was the end of it.

Q He understood at that tinme he had a
right to raise that issue, | take it.

A | don’t know what he understood at
that tine.

Q You talked to himabout it?
A: | talked to him about it, but as far

as -- it was ny opinion that his case woul d be

better served by going to trial at that tine

before you. | felt like you would be fair and

inpartial, and | felt |ike we would get a fair

hearing. And he relied totally on ny advice

at that tine.

What the record denonstrates is that counsel’s
conversation with Blacknmon about this issue was focused on the
fairness of the trial judge not the significance of the waiver. It
further denonstrates counsel’s failure to clearly advise Bl acknon
that a different judge would conduct his trial if he declined to
wai ve the qualification issue. In our view, Blacknon did not waive
his right to a constitutionally qualified judge. This right does
not inplicate principles of fairness over which the judge is the
arbiter--it chiefly concerns a judge's qualification--a natter to

be decided under the constitution and subject to waiver by the

def endant .



W nove now to address Blacknon’s claim that the
forfeiture of his autonobile, seized incident to his arrest on the
I nstant charges, is “punishnment” for the purposes of the double
jeopardy clauses of the United States and the Tennessee
Constitutions, t her eby renderi ng addi ti onal puni shnent

unconsti tuti onal .

The doubl e jeopardy cl ause of the Fifth Amendnent to the

United States Constitution, applicable to the states through the

Fourt eent h Anendnent, provides that no person shall “be subject for
the sane offense to be twice put in jeopardy of life or
limb. . . .” In addition, Tenn. Const. art. |, 8 10 provides that
“no person shall, for the same offence, be twi ce put in jeopardy of
life or linb.”

In Usery, the United States Suprene Court held that
civil forfeiture generally does not constitute punishnment for the
pur poses of the doubl e jeopardy clause. 518 U. S. at 270-71, 116 S.
Ct. at 2138, 135 L. Ed. 2d at 557. The Court based its decision on
a two-part test, one prong being whether the |egislature intended
forfeiture proceedings to be crimnal or civil. 1d. at 288, 116 S.
Ct. at 2147, 135 L. Ed. 2d at 568-69. The second prong being
whet her the forfeiture proceedings are so punitive in form and
effect as to overconme our legislature’s intent and render the

proceedings crimnal. 1d.

In Stuart v. State Dep’'t of Safety, 963 S.W2d 28, 32

(Tenn. 1998), the Court relied on the two-part Ursery test and held



that forfeiture under Tennessee law is an action in rem which is
traditionally viewed as a civil proceeding. Because the
| egislature intended forfeiture to be a civil, in rem proceeding,
the Court held that forfeiture does not inpose “puni shnent” for the
pur poses of the double jeopardy clauses of the United States and
t he Tennessee Constitutions. 1d. at 30. Under Stuart, Blacknmon's

doubl e jeopardy issue is without nerit.®

Accordingly, the judgnent of the Court of Crimnal
Appeal s, insofar as it holds that Bl acknon consented to the tria
court’s jurisdiction, is reversed. As respects the forfeiture-
doubl e jeopardy issue, the judgnent of the Court of Crim nal
Appeal s is affirmed. The cause is remanded to the trial court for
a newtrial or other appropriate disposition. Costs of this cause
are taxed against the State, for which execution may issue if

necessary.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C. J.
Dr owot a, Hol der, Barker, JJ.

®Bl acknon’s double jeopardy issue is controlled by Stuart
which, in fairness to our brethren, was rel eased subsequent to the
Court of Crimnal Appeals’s opinion in this cause.
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